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QUESTIONS
rofiles limit themselves to one subject. Why do you think Ty

e ritersiofD T .
1. Many writers Ol | ho live in different locations?

Walker chose to profile two people w
5. Monycka Snowbird and Karen Ducheneaux draw knowledge from their Natie
cultures. Describe the practices that reflect Native knowledge and how these
women apply that knowledge in their communities. Do you think this knowledg
could benefit other communities? How so?

3. Ducheneaux often mentions a “tiospaye system,” a cooperative way of living
with those one feels close to and who have complementary skills; she contrasts this
way of living with following “the American dream, which is one of autonomy and
being paid for your skills” (paragraph 5). Write an essay in which you compare and
or contrast these different approaches to living.
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If Nature Had Rights
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om human settlements was reasonable and that it was wrong to have killed
her. The elders then cross-examined the farmer carefully. Did he appreciate,
ed, that such killings were contrary to customary law? Had he consid-
ered the hyena’s situation and whether or not she had caused harm? Could he
hot have simply driven her away? Eventually the elders ordered the man’s clan to
pay compensation for the harm done by driving more than one hundred of their
woats (a fortune in that community) into the bush, where they could be eaten by
;:' hyenas and other wild carnivores.

L The story, told to me by a Kenyan friend, illustrates African customary
law's concern with restorative justice rather than retribution. Wrongdoing is
ceen as a symptom of a breakdown in relationships within the wider commu-
‘nity, and the elders seek to restore the damaged relationship rather than focus-
ing on identifying and punishing the wrongdoer.

The verdict of a traditional African court regarding hyenacide may seem of
mere anthropological interest to contemporary Americans. In most of today’s
Jegal systems, decisions that harm ecological communities have to be challenged
primarily on the basis of whether or not the correct procedures have been fol-
lowed. Yet consider how much greater the prospects of survival would be for
ost of life on Earth if mechanisms existed for imposing collective responsibil-
ty and liability on human communities and for restoring damaged relations
with the larger natural community. Imagine if we had elders with a deep under-
standing of the lore of the wild who spoke for the Earth as well as for humans.
If we did, how might they order us to compensate for, say, the anticipated
destruction of the entire Arctic ecosystem because of global climate change, to
restore relations with the polar bears and other people and creatures who
‘depend on that ecosystem? How many polluting power plants and vek |

lit be fair to sacrifice to make amends? R sl
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-

they ask

S0 what would a radically different law-driven consciousness look like?” The
\question was posed over three decades ago by a University of Southern Califor-
‘nia law professor as his lecture drew to a close. “One in which Nature had
“rights,” he continued. “Yes, rivers, lakes, trees. . .. How could such a posture in
Maw affect a community's view of itself?” Professor Christopher Stone may as
well have announced that he was an alien life form. Rivers and trees are objects,
not subjects, in the eyes of the law and are by definition incapable of holding
| rights. His speculations created an uproatr.

' Stone stepped away from that lecture a little dazed by the response from
"the class but determined to back up his argument. He realized that for nature
10 have rights the law would have to be changed so that, first, a suit could be
_brought in the name of an aspect of nature, such as a river; second, a pOlluter
‘could be held liable for harming a river; and third, judgments could be made
. that would benefit a river. Stone quickly identified a pending appeal to the
“United States Supreme Court against a decision of the Ninth Circuit that raised
these issues. The Ninth Circuit Court of Appeals had found that the Sierra Club
| Legal Defense Fund was not “aggrieved” or “adversely affected” by the proposed
development of the Mineral King Valley in the Sierra Nevada Mountains by
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It;’ﬁt: '?E: aitic]e eventually formed the basis for a famous: dlS:&fnﬁlI}:gJUdgmen;
by Justice Douglas in the 1972 case of Sierra Club' v, MO?‘EO?{IH whic ’e expres'se
the opinion that “contemporary public concern for protecting Inature s ecologlcal
equilibrium should lead to the conferral of standing upon environmental objects
to sue for their own preservation.”

Perhaps one of the most important things about “Trees” is that it ventured
beyond the accepted boundaries of law as we know it and argued that the con-
ceptual framework for law in the United States (and by analogy, elsewhere)
required further evolution and expansion. Stone began by addressing the initial
reaction that such ideas are outlandish. Throughout legal history, as he pointed
out, each extension of legal rights had previously been unthinkable, The eman-
cipation of slaves and the extension of civil rights to African Americans, women,

a4nd chfildren were once rejected as absurd or dangerous by authorities. The
Founding Fathers, after all, were hardly consci
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(o entrench a society's fundamental idea of itself and of how the world works.
S0, for example, even when American society began to regard slavery as mor-
ally abhorrent, it was not able to peaceably end the practice because the fun-
damental concept that slaves were property had been hard-wired into the legal
gystem. The abolition of slavery required not only that the enfranchised recog-
nize that slaves were entitled to the same rights as other humans, but also a
pnlilicell effort to change the laws that denied those rights. It took both the
Civil War and the Thirteenth Amendment to outlaw slavery. The Thirteenth
Amendment, in turn, played a role in changing American society’s idea of what
was acceptable, thereby providing the bedrock for the subsequent civil rights
movement.

In the eyes of American law today, most of the community of life on Earth
remains mere property, natural “resources” to be exploited, bought, and sold just
as slaves were, This means that environmentalists are seldom seen as activists
fighting to uphold fundamental rights, but rather as criminals who infringe
upon the property rights of others. It also means that actions that damage the
ecosystems and the natural processes on which life depends, such as Earth’s
climate, are poorly regulated. Climate change is an obvious and dramatic symp-
tom of the failure of human government to regulate human behavior in a man-
ner that takes account of the fact that human welfare is directly dependent on
the health of our planet and cannot be achieved at its expense.

In the scientific world there has been more progress. It's been almost forty
years since James Lovelock first proposed the “Gaia hypothesis™ a theory that
Earth regulates itself in a manner that keeps the composition of the atmosphere
and average temperatures within a range conducive to life. Derided or dismissed
~ by most people at the time, the Gaia hypothesis is now accepted by many as
' scientific theory. In 2001, more than a thousand scientists signed a declaration
that begins “The Earth is a self-regulating system made up from all life, includ-
ing humans, and from the oceans, the atmosphere and the surface rocks,” a
statement that would have been unthinkable for most scientists when “Trees”
Wwas written.

The acceptance of Lovelock’s hypothesis can be understood as part of a
drift in the scientific world away from a mechanistic understanding of the uni-
verse toward the realization that no aspect of nature can be understood without
looking at it within the context of the systems of which it forms a part. Unfortu-
“nately, this insight has been slow to penetrate the world of law and politics.

But what if we were to imagine a society in which our purpose was to act
as good citizens of the Earth as a whole?

What might a governance system look like if it were established to protect
the rights of all members of a particular biological community, instead of only
humans? Cicero? pointed out that each of our rights and freedoms must be
limited in order that others may be free. It is far past time that we should consider
dimiting the rights of humans so they cannot unjustifiably prevent nonhuman
members of a community from playing their part. Any legal system designed to

. Roman orator and lawyer (106—43 B.C.E.).
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L,(,,-por;uitm is kinfq, z.md all forms of life other than humans are objects in the
yes of 1h§ law, this is a small community’s Boston tea party.*

" n Africa, nongovernmental organizations in eleven countries are also
qsserting local community rights in order to promote the conservation of bio-
diversity and sustainable development. Members of the African Biodiversity
Network (ABN) have coined the term “cultural biodiversity” to emphasize that
Lnowledge and practices that support biodiversity are embedded in cultural
radition. The ABN works with rural communities and schools to recover and
gpl’t'.‘ﬂd rraditional knowledge and practices.

This is part of a wider effort to build local communities, protect the envi-
ronment by encouraging those communities to value, retain, and build on tra-
ditional African cosmologies, and to govern themselves as part of a wider Earth
community.

These small examples, emerging shoots of what might be termed “Earth
democracy,” are pressing upward despite the odds. It may well be that Earth-
centered legal systems will have to grow organically out of human-scale com-
munities, and communities of communities, that understand that they must
function as integrated parts of wider hatural communities. In the face of cli-
mate change and other enormous environmental challenges, our future as a
species depends on those people who are creating the legal and political spaces
within which our connection to the rest of our community here on Earth is
recognized. The day will come when the failure of our laws to recognize the
right of a river to flow, to prohibit acts that destabilize Earth’s climate, or to
impose a duty to respect the intrinsic value and right to exist of all life will be
as reprehensible as allowing people to be bought and sold. We will _qnly flour-
ish by changing these systems and claiming our identity, as well as §53um;ng
our responsibilities, as members of the Earth community. ik '
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Questions

l. Cormac Cullinan asks, “What might a governance system look like if it were
[ a2ty 5 ! 4
established to protect the rights of all members of a particular biological commu-
H {=]
"ty, instead of only humans?” (paragraph 15). What are the features of that sys-
{ 3 ' - L ! Lf
em for Cullinan? Point to passages that support your answer.
= Cullinan often references slavery in his argument. Explain the comparisons he
' y - y 3
Makes. Do you find these comparisons compelling? Why or why not:
Write an argument either for or against giving legﬁl u(gihtls‘l, to elemen;s of nature.
You ¢ . 3 .vond what Cullinan rovides.
Uargue for such rights, use evidence beyo P
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* American colonist protest (1773) against the British-imposed Tea Act.

20





